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$UFKLWHFWXUDO PD\ DOVR KDYH VRXJKW WR DYRLG GHVLJQDWLQJ WKH

$VVRFLDWLRQ DV LWV EDUJDLQLQJ UHSUHVHQWDWLYH SXUVXDQW WR $UWLFOH ;,,�
6HFWLRQ ��

��($&$+(� �&.�(&�(���� ���-+$� �+� �� ���'��*�(�&5� +-.@$�(� �%
.�&6�����6� +���$� �(� &$��($+� (�� ()$� &$��(���+)�#� .$(?$$�� ()$
#�&(�$+� &�()$&� ()��� (�� ?�6$+�� )�-&+�� �&� �()$&� ($&'+� ��*
���*�(���+� �%� $'#��5'$�(�E� � $������� %�������� &����� !�!
������9��0"8��0"/�A�//8B��������������������������������&��'�
	��'���$�����()�
��	�������	���#����������"��&�����8�8����*
�I"���I0�A0()���&���/0!BJ�����������!���
�
����� ��
���
#��������������$�����!���*+�
��!���
�
�����&�����I0"����*
�/�����A8()���&���/80BJ�!$,-�
����������������������&��'�
	��'���$�����������!���+.��I8I����*�!/���!/0�A�*���&���/80BJ
!$,-�
����������������!������	��'���II8����*�0/���0/8 /0
A�+(���&���/88BJ�!$,-�
�� �����/�����������"�����������
	���������'�������!���+(0��I�/����*�!�0��!�0 �/�A�()���&�
�/88B�A#$&��-&��'BJ�!$,-�
��#����/����������"�����������
	���������'�������!���*1*��I�!����*���"�����"� ""�AI()���&�
�/8"B�� ��)�(� ��($&$+(� �&.�(&�(���� ���-+$+� �&$� ���'��*�(�&5
+-.@$�(+��%�.�&6�����6�*$'��+(&�($+�()�(���-&(+���*�()$����9
�����($&#&$(��6�%$*$&�����.�&���?�&$6�&*���($&$+(��&.�(&�(�����+
%-�*�'$�(���5� *�+(���(� %&�'� D()$� ($&'+� ��*� ���*�(���+� �%
$'#��5'$�(�E���6���+(�()�+�.��C6&�-�*�()$�#�&(�$+���-�*���(
)�>$�-�*$&+(��*��&�)�($�(-&��F+�#&�'�+$�(����'#�5�?�()�()$
�6&$$'$�(F+� D($&'+� ��*� ���*�(���+� �%� $'#��5'$�(E� �+
$H($�*��6�(��()$���($&$+(��&.�(&�(�������-+$�

�**�(������5�� 
� ()��C� ()�(� ���5� �&�)�($�(-&��F+� &$�*��6
&�(������K$+�$>$&5�($&'���*�#&�>�+�����%�()$�*��-'$�(+��(�()$
�$�($&��%�()�+���+$���95�+�6���6�()$��$(($&��%��++$�(�&�()$&�()��
()$�����$�(�>$�.�&6�����6��6&$$'$�(���&�)�($�(-&���+#$��%�����5
�#($*���(�(���6&$$�(����($&$+(��&.�(&�(����

�
����*��(�?��($*�(��*�

+����&�)�($�(-&�����-�*�)�>$�+�6�$*�()$��6&$$'$�(��(+$�%��&
*$+�6��($*�()$��++����(�����+��(+�.�&6�����6�&$#&$+$�(�(�>$�
�������-+����(�� ()$����(&�&5� &$�*$&+�$�()$&� ()$��&(���$��


+�6��(-&$�.���C��&�()$��$(($&��%��++$�(�?)���5�+-#$&%�-�-+����
���(&��(�&� +�6���6� ()$� �6&$$'$�(� �&� .$���6��6� (�� ()$

������ !!!" ��������������������
�

	������������������������

!

�
³3UH�KLUH DJUHHPHQWV´ DUH FROOHFWLYH EDUJDLQLQJ FRQWUDFWV QHJRWLDWHG

EHWZHHQ D ODERU XQLRQ DQG DQ XQRUJDQL]HG FRQVWUXFWLRQ LQGXVWU\ VKRS RU
D WUDGH DVVRFLDWLRQ UHSUHVHQWLQJPXOWLSOH QRQ�XQLRQL]HG FRQVWUXFWLRQ WUDGH
HPSOR\HUV� 6KHHW 0HWDO :RUNHUV ,QW¶O $VVRF� /RFDO ��� 3HQVLRQ 7UXVW
)XQG Y� 'DQH 6KHHW 0HWDO� ,QF�� ��� )��G ���� ��� ��WK &LU� ������ 7KH
)RXUWK &LUFXLW KDV UHFHQWO\ IXUQLVKHG D XVHIXO H[SOLFDWLRQ RI WKH ³SUH�KLUH
DJUHHPHQW�´

$V JHQHUDO UXOH� LW LV DQ XQIDLU ODERU SUDFWLFH XQGHU >�� 8�6�&�
� ����D���� 	 ���� 1DWLRQDO /DERU 5HODWLRQV $FW �³1/5$´�@
VHFWLRQV ��D���� DQG ��� IRU DQ HPSOR\HU� DQG XQGHU >�� 8�6�&�
� ����E�����$�� 1/5$@ VHFWLRQ ��E�����$� IRU D XQLRQ� WR HQWHU
LQWR D FROOHFWLYH EDUJDLQLQJ DJUHHPHQW ZKHQ RQO\ D PLQRULW\ RI
HPSOR\HHV KDV FKRVHQ WKH XQLRQ DV LWV EDUJDLQLQJ UHSUHVHQWDWLYH�
+RZHYHU� XQGHU >1/5$@ VHFWLRQ ��I� >�� 8�6�&� � ����I�@ WKHUH
LV DQ H[FHSWLRQ IRU WKH FRQVWUXFWLRQ LQGXVWU\ EHFDXVH RI VSHFLDO
IDFWRUV� VXFK DV WKH ³XQLTXHO\ WHPSRUDU\� WUDQVLWRU\� DQG
VRPHWLPHV VHDVRQDO QDWXUH´ RIPXFK RI WKHZRUN LQ WKDW LQGXVWU\�
6SHFLILFDOO\� VHFWLRQ ��I� DOORZV HPSOR\HUV DQG XQLRQV LQ WKH
FRQVWUXFWLRQ LQGXVWU\ WR HQWHU LQWR ODERU DJUHHPHQWV �FRPPRQO\
FDOOHG ³SUHKLUH´ DJUHHPHQWV� EHIRUH DPDMRULW\ RI HPSOR\HHV KDV
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DSSURYHG WKH XQLRQ DV LWV EDUJDLQLQJ UHSUHVHQWDWLYH� 7KHVH
VHFWLRQ ��I� DJUHHPHQWV DUH YROXQWDU\>�@´

/RFDO8QLRQ1R� ��� Y� 6WRNHV (OHFWULFDO 6HUYLFH� ,QF�� ��� )��G ���� ����
�� ��WK &LU� ����� �FLWDWLRQV RPLWWHG��

7KH ������� ³SUH�KLUH´ DJUHHPHQW UHOHYDQW WR WKH VXEMHFW OLWLJDWLRQ
JHQHUDOO\ FRQIRUPHG WR D EDVLF PRGHO VKHHW PHWDO LQGXVWU\ ³SUH�KLUH´
FRQWUDFW IRUPDW� ZKLFK ZDV GHQRPLQDWHG ³6WDQGDUG )RUP RI 8QLRQ
$JUHHPHQW� )RUP $ ± ����� 6KHHW 0HWDO� 5RRILQJ� 9HQWLODWLQJ DQG $LU
&RQGLWLRQLQJ &RQWUDFWLQJ 'LYLVLRQV RI WKH &RQVWUXFWLRQ ,QGXVWU\� DQG
$GGHQGXPV�´ $UWLFOHV , WKURXJK ;,,� LQFOXVLYH� RI WKDW ODERU FRPSDFW
FRQWDLQHG LQGXVWU\�VWDQGDUG FRQWUDFWXDO VWLSXODWLRQV�ZLWK VRPHYDULDWLRQV
QRW PDWHULDO WR WKLV DFWLRQ XQOHVV KHUHLQ QRWHG�
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6WDQGDUGL]HG YHUVLRQV RI VXFK DJUHHPHQWV FRPH LQ WZR YDULHWLHV� $

³/HWWHU RI$VVHQW$´ FUHDWHV DQRQJRLQJ UHODWLRQVKLS EHWZHHQ DQ HPSOR\HU
DQG D XQLRQ DQG KDV QR VSHFLILF WHUPLQDWLRQ GDWH� 0F'RQDOG Y� +DPLOWRQ
(OHF�� ,QF� RI )OD�� ��� )��G ���� ��� Q�� ���WK &LU� ������ +HDU\ %URV��
��� )� 6XSS� DW ���� /LNH WKH /HWWHU RI $VVHQW LQ WKLV FDVH� D ³/HWWHU RI
$VVHQW %´ ELQGV DQ HPSOR\HU IRU D VSHFLILF SHULRG RI OLPLWHG GXUDWLRQ� ,G�
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%\ FRQWUDVW� WKH 8QLRQ¶V ZLWQHVVHV KDYH DWWHVWHG� YLD DIILGDYLWV� WKDW

$UFKLWHFWXUDO LQLWLDOO\ DGYLVHG RQ 6HSWHPEHU �� ���� WKDW LW LQWHQGHG WR
VHYHU LWV UHODWLRQVKLS ZLWK WKH 8QLRQ DQG WKH $VVRFLDWLRQ� 7KH 8QLRQ KDV
HYLGHQFHG WKDW� ERWK SULRU WR DQG IROORZLQJ -XQH �� ����� $UFKLWHFWXUDO
KDG SURPLVHG WR H[HFXWH D /HWWHU RI $VVHQW E\ ZKLFK LW ZRXOG SDUWLFLSDWH
LQ WKH ��������� ³SUH�KLUH´ FRQWUDFW EHWZHHQ WKH 8QLRQ DQG WKH
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&RQWUDFWRUV $VVRF�� ,QF�� �� )��G ����� ���� ��WK &LU� ������ WKH XQLRQ
KDG H[SUHVVO\ REMHFWHG WR WKH LQFOXVLRQ RI DQ ³LQWHUHVW DUELWUDWLRQ´ FODXVH
LQ WKH DUELWUDWRU�FRPSRVHG VXFFHVVRU ODERU FRQWUDFW� WKHUHIRUH WKH 6L[WK
&LUFXLW GLG QRW FRQIURQW D VLWXDWLRQ LQ ZKLFK WKH SDUW\ RSSRVLQJ WKH
DUELWUDWLRQ DZDUG KDG QRW DUWLFXODWHG D VSHFLILF REMHFWLRQ WR LQFOXVLRQ RI
D VXFFHVVRU ³LQWHUHVW DUELWUDWLRQ´ FODXVH� +RZHYHU� DV REVHUYHG E\ WKH
FRXUW RI DSSHDOV� ³LQWHUHVW DUELWUDWLRQ DV WR QRQ�PDQGDWRU\ VXEMHFWV LV
µYRLG DV FRQWUDU\ WR SXEOLF SROLF\�¶´ ,G� 7KXV� HYHQ LQ WKH DEVHQFH RI D
VSHFLILF REMHFWLRQ� DQ\ DUELWUDWRU�LPSRVHG FRYHQDQW RU FRQGLWLRQ ZKLFK
GRHV QRW GLUHFWO\ DGGUHVV D PDQGDWRU\ VXEMHFW RI FROOHFWLYH EDUJDLQLQJ
PXVW EH DYRLGHG DV DJDLQVW SXEOLF SROLF\ UHJDUGLQJ DQ\ SDUW\ ZKLFK GLG
QRW H[SOLFLWO\ DVVHQW WR LW�

$FFRUG /RFDO 8QLRQ 1R� ��� Y� 6WRNHV (OHFWULFDO 6HUYLFH� ,QF�� ���
)��G ���� ��� ��WK &LU� ����� �³DV D PDWWHU RI ODZ WKH QHZ $JUHHPHQWV
FRXOG QRW KDYH SURYLGHG IRU XQLODWHUDO LQWHUHVW DUELWUDWLRQ� %HFDXVH DQ
µLQWHUHVW DUELWUDWLRQ FODXVH LV D QRQ�PDQGDWRU\ VXEMHFW RI EDUJDLQLQJ�¶
SDUWLHVPD\ EH ERXQG WR VXFK D FODXVH LQ D IXWXUH FRQWUDFW RQO\ E\ PXWXDO

FRQVHQW�´� �HPSKDVLV DGGHG� �FLWLQJ 6KHHW 0HWDO :RUNHUV ,QW¶O $VVRF�

/RFDO 8QLRQ 1R� ��� Y� +XJJLQV 6KHHW 0HWDO� ��� )��G ����� ���� ��WK
&LU� ������� %HDFK $LU &RQGLWLRQLQJ DQG +HDWLQJ� ,QF� Y� 6KHHW 0HWDO

:RUNHUV� �� )��G ���� ��� ��WK &LU� ����� �³WKH VHOI�SHUSHWXDWLRQ >RI D
FRQWUDFW UHQHZDO FRYHQDQW FRQWDLQHG LQ DQ H[LVWLQJ ³SUH�KLUH´ DJUHHPHQW@
LV OLPLWHG� QRWKLQJ VD\V D UHQHZHG DJUHHPHQWPXVW LWVHOI FRQWDLQ D UHQHZDO
FODXVH� 7KH HPSOR\HU FDQ EDUJDLQ IRU D UHQHZDO FRQWUDFW IRU D IL[HG
SHULRG RU RQH FRQWDLQLQJ D WHUPLQDWLRQ RSWLRQ� ,I WKH XQLRQ UHIXVHV WKHVH

WHUPV DQG QHJRWLDWLRQV UHDFK D GHDGORFN� QR DJUHHPHQW LPSRVHG E\ DQ

DUELWUDWRU FDQ FRQWDLQ DQ LQWHUHVW DUELWUDWLRQ FODXVH� 7KXV� XQGHU WKH

RULJLQDO DJUHHPHQW %HDFK ZDV REOLJDWHG DW PRVW WR QHJRWLDWH RU DFFHSW

WKH LPSRVLWLRQ RI RQH PRUH FRQWUDFW IRU D OLPLWHG QXPEHU RI \HDUV�´�

�HPSKDVLV DGGHG� FLWDWLRQV RPLWWHG��
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$VVRFLDWLRQ� DQG WKDW WKH GHIHQGDQW WRRN YDULRXV DFWLRQV GXULQJ -XQH ����
ZKLFK ZHUH FRQVLVWHQW ZLWK WKDW UHSUHVHQWDWLRQ� +RZHYHU� EHFDXVH
$UFKLWHFWXUDO RSSRVHV WKH ORZHU FRXUW¶V VXPPDU\ MXGJPHQW IRU WKH8QLRQ�
WKLV UHYLHZLQJ FRXUW PXVW DFFHSW $UFKLWHFWXUDO¶V YHUVLRQ RI GLVSXWHG IDFWV
DV WUXH� 6HH 3DLQWHU Y� 5REHUWVRQ� ��� )��G ���� ��� ��WK &LU� ������
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%HFDXVH $UFKLWHFWXUDO GLG QRW DSSHDU EHIRUH WKH 1-$%

VXEFRPPLWWHH� LW GLG QRW VSHFLILFDOO\ ³REMHFW´ WR WKH 1-$%¶V LQVHUWLRQ RI
³LQWHUHVW DUELWUDWLRQ´ DQG�RU ³H[WHQVLRQ´ FODXVHV LQWR WKH 1-$%�FUDIWHG

��������� ODERU DJUHHPHQW EHWZHHQ WKH 8QLRQ DQG $UFKLWHFWXUDO�

+RZHYHU� E\ GHFOLQLQJ WR DSSHDU EHIRUH WKH 1-$% LQ UHOLDQFH XSRQ WKH

1/5%¶V DGYLVRULHV WKDW LW ZDV QRW UHTXLUHG WR QHJRWLDWH FRQWUDFW UHQHZDO

WHUPV ZLWK WKH 8QLRQ� $UFKLWHFWXUDO LQ HIIHFW KDG FRQVWUXFWLYHO\ REMHFWHG

WR WKH LPSRVLWLRQ E\ WKH 1-$% RI DQ\ SURYLVLRQ�V� RI D FRQWUDFWXDO

UHODWLRQVKLS ZLWK WKH 8QLRQ ZKLFK H[WHQGHG SDVW WKH RVWHQVLEOH 0D\ ���

���� H[SLUDWLRQ RI WKH ������� FROOHFWLYH EDUJDLQLQJ DJUHHPHQW WR ZKLFK

$UFKLWHFWXUDO KDG YROXQWDULO\ DVVHQWHG� $OWKRXJK $UFKLWHFWXUDO¶V

JHQHUDOL]HG REMHFWLRQ WR DQ\ DQG DOO FRQWUDFW FODXVHV PDQGDWHG E\ WKH

1-$% GLG QRW IRUHVWDOO WKH 1-$% IURP FUDIWLQJ WKH FRYHQDQWV DQG

FRQGLWLRQV RI D ODERU�PDQDJHPHQW DJUHHPHQW EHWZHHQ WKH 8QLRQ DQG

$UFKLWHFWXUDO ZKLFK LPSDFWHG WKH PDQGDWRU\ VXEMHFWV RI FROOHFWLYH

EDUJDLQLQJ� QDPHO\ ZDJHV� KRXUV� DQG RWKHU WHUPV DQG FRQGLWLRQV RI

HPSOR\PHQW� LW ZDV VXIILFLHQW WR EDU WKH 1-$% IURP LPSRVLQJ DQ\

FRQWUDFW SURYLVR ZKLFK H[FHHGHG WKRVH ERXQGDULHV� LQFOXGLQJ DQ\

³H[WHQVLRQ´ DQG�RU ³LQWHUHVW DUELWUDWLRQ´ FODXVH�V��

,Q DQ\ HYHQW� LQ /RFDO ��� ,QWHUQDWLRQDO %URWKHUKRRG RI (OHFWULFDO
:RUNHUV Y� 6RXWKHDVWHUQ 0LFKLJDQ &KDSWHU� 1DWLRQDO (OHFWULFDO
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7KH 1/5%¶V )HEUXDU\ ��� ���� DGYLFH OHWWHU WR 5HJLRQ � GLUHFWHG�

7KLV FDVH ZDV VXEPLWWHG IRU DGYLFH DV WR ZKHWKHU DQ
HPSOR\HU WKDW KDG VLJQHG OHWWHUV RI DVVHQW WR SUHYLRXV FROOHFWLYH�
EDUJDLQLQJDJUHHPHQWV EHWZHHQ DPXOWL�HPSOR\HU DVVRFLDWLRQDQG
D XQLRQ LV ERXQG WR WKH FXUUHQW DJUHHPHQW EHWZHHQ WKH XQLRQ DQG
WKH DVVRFLDWLRQ� HYHQ WKRXJK LW QHYHU VLJQHG D OHWWHU RI DVVHQW IRU
WKDW FRQWUDFW�

:H DJUHH ZLWK WKH 5HJLRQ� IRU WKH UHDVRQV FLWHG LQ LWV
UHTXHVW IRU DGYLFH� WKDW WKH (PSOR\HU LV QRW ERXQG WR WKH FXUUHQW
FRQWUDFW EHFDXVH LW QHYHU EHFDPH D PHPEHU RI WKH EDUJDLQLQJ
XQLW UHSUHVHQWHG E\ WKH PXOWL�HPSOR\HU DVVRFLDWLRQ DQG QHYHU
RWKHUZLVH DXWKRUL]HG WKH DVVRFLDWLRQ WR EDUJDLQ RQ LWV EHKDOI IRU
DJUHHPHQWV RWKHU WKDQ WKH RQHV IRU ZKLFK LW KDG VLJQHG OHWWHUV RI
DVVHQW� $FFRUGLQJO\� WKH (PSOR\HU GLG QRW YLRODWH WKH >1DWLRQDO
/DERU 5HODWLRQV@ $FW E\ IDLOLQJ WR DELGH E\ WKH FXUUHQW FRQWUDFW�
DQG WKH FKDUJH VKRXOG EH GLVPLVVHG� DEVHQW ZLWKGUDZDO�

�)RRWQRWH RPLWWHG��
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6HH JHQHUDOO\ $SSDODFKLDQ 5HJLRQDO +HDOWKFDUH� ,QF� Y� 8QLWHG

6WHHOZRUNHUV RI $PHULFD� ��� )��G ���� ��� ��WK &LU� ����� �³5HYLHZ RI
DQ DUELWUDWRU¶V DZDUG LV QHFHVVDULO\ OLPLWHG� $ UHYLHZLQJ FRXUW ZLOO QRW

UHSODFH DQ DUELWUDWRU¶V FRQVWUXFWLRQ RI WKH $JUHHPHQW ZLWK LWV RZQ

LQWHUSUHWDWLRQ� µ7KH 6XSUHPH &RXUW KDV PDGH FOHDU � � � WKDW FRXUWV PXVW

DFFRUG DQ DUELWUDWRU¶V GHFLVLRQ VXEVWDQWLDO GHIHUHQFH EHFDXVH LW LV WKH

DUELWUDWRU¶V FRQVWUXFWLRQ RI WKH DJUHHPHQW� QRW WKH FRXUW¶V FRQVWUXFWLRQ� WR

ZKLFK WKH SDUWLHV KDYH DJUHHG�¶´� �HOOLSVLV LQ RULJLQDO� �TXRWLQJ %HDFRQ

-RXUQDO 3XEOLVKLQJ &R� Y� $NURQ 1HZVSDSHU *XLOG� /RFDO �� ��� )��G
���� ��� ��WK &LU� �������
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6HH 6KHHW 0HWDO :RUNHUV ,QW¶O $VVRF� /RFDO ��� 3HQVLRQ 7UXVW

)XQG Y� 'DQH 6KHHW 0HWDO� ,QF�� ��� )��G ���� ��� ��WK &LU� �����
�³$UWLFOH ;� � � GRHV VHHP WR HPERG\ D UHTXLUHPHQW WKDW WKH SDUWLHV
HQJDJH LQ QHJRWLDWLRQV� ,W LV WUXH� DV 'DQH DUJXHV� WKDW µDUELWUDWLRQ GRHV
QRW FUHDWH D EDUJDLQLQJ REOLJDWLRQ�¶ EXW WKH FRQWUDFW LWVHOI PD\ FUHDWH D
EDUJDLQLQJ REOLJDWLRQ� MXVW DV WKH FRQWUDFW PD\ SURYLGH IRU LQWHUHVW
DUELWUDWLRQ LI WKH EDUJDLQLQJ EUHDNV GRZQ�´� �EUDFNHWV RPLWWHG�� VHH DOVR

%HDFK $LU &RQGLWLRQLQJ DQG +HDWLQJ� ,QF� Y� 6KHHW 0HWDO :RUNHUV� ��
)��G ���� ������ ��WK &LU� ����� �FRQVWUXLQJ VWDQGDUG VKHHW PHWDO
LQGXVWU\ ³LQWHUHVW DUELWUDWLRQ´ DQG ³FRQWUDFW H[WHQVLRQ´ YHUELDJH WR
FRQWUDFWXDOO\ ELQG HDFK DVVHQWLQJ HPSOR\HU� IROORZLQJ WKH XQLRQ¶V WLPHO\
VHUYLFH RI D QRWLFH WR UHRSHQ QHJRWLDWLRQV� WR HLWKHU UH�QHJRWLDWH WHUPV IRU
D QHZ DJUHHPHQW RU VXEPLW WR WHUPV IDVKLRQHG E\ DQ DUELWUDWLRQ ERDUG��

��
2IFRXUVH� E\ YLUWXH RI WKH ³H[WHQVLRQ FODXVH�´ WKH ������� FRQWUDFW

KDG UHPDLQHG LQ HIIHFW EHWZHHQ WKH 8QLRQ DQG $UFKLWHFWXUDO XQWLO WKH

1-$% GHOLYHUHG LWV -XQH ��� ���� DZDUG� +RZHYHU� E\ WKH WHUPV RI WKDW

DZDUG� WKH ODERU FRQWUDFW LPSRVHG E\ WKH 1-$% XSRQ $UFKLWHFWXUDO

EHFDPH UHWURDFWLYHO\ HIIHFWLYH DV RI -XQH �� �����

9$��-+$�()$�
�����)�*�(�'$�5���(�%�$*��&�)�($�(-&����%��(+
*$+�&$�(���$6�(��($�()$�($&'+��%����$?�D#&$ )�&$E�����$�(�>$
.�&6�����6��6&$$'$�(�%�&�()$��##&���)��6�()&$$ 5$�&����(&��(
*-&�(����������(&��(-���*-(5�.�-�*��&�)�($�(-&����.5��#$&�(���
�%�()$�D��($&$+(��&.�(&�(�������-+$�E�(���$6�(��($�&$�$?���($&'+
���6��*� %��()�

��
� ����� ���� �(� I8/ 0��=������ ��&�)�($�(-&��F+

&$%-+���(��.�&6������($&#�+$*����$6�(��(������6@�'�?)��)��.5
�-()�&�(5� �%� ()$� D��($&$+(� �&.�(&�(���E� ���-+$�� ()$� 
����
#&�#$&�5�+-.'�(($*�(��()$��2�9�%�&�&$+��-(���J����+$G-$�(�5�
�&�)�($�(-&���?�+����(&��(-���5�.�-�*�(�����$#(�()$�+��-(���
%�&'-��($*� .5� ()$� �2�9� (�� ()$� #�&(�$+F� .�&6�����6
+(��$'�($�

��
��&����(�I0� 0��������&*��6�5��()$��2�9�#�++$++$*

#&�#$&����(&��(-���5 �&$�($*�D��($&$+(��&.�(&�(���E�@-&�+*��(���
(�� &$+��>$� ()$� 
����F+� ��*� �&�)�($�(-&��F+� �$6�(��(���
+(��*+(����

���$�����&.�(&�(�&F+����(&��(-��� @-&�+*��(���� (�� &$+��>$��
��.�&�*�+#-($��+�$+(�.��+)$*��@-*������&$>�$?��%�()$��&.�(&�(�&F+
+-.+(��(�>$�*$��+�����+�+(&��(�5���'�($*���&&$+#$�(�>$��%�?)$()$&
()$�+-.@$�(��?�&*�)�*�&$+��>$*���D6&�$>���$E��&����D��($&$+(E
���%���(�� � ���� $����� 1.�� &��'�� -����� ��� 2����� �������� 
�

������ !!!" ��������������������
�

	������������������������

��

�
7KHPDVWHU ODERU DJUHHPHQW EHWZHHQ WKH 8QLRQ DQG WKH $VVRFLDWLRQ

JRYHUQLQJ WKH LQWHUYDO -XQH �� ���� WKURXJK 0D\ ��� ���� ZDV RPLWWHG

IURP WKH -RLQW $SSHQGL[� 7KH DIILGDYLW RI &KDUOHV )UD]LHU� WKH 8QLRQ¶V

%XVLQHVV 0DQDJHU DQG )LQDQFLDO 6HFUHWDU\� FU\SWLFDOO\ UHSUHVHQWHG WKDW

WKH -XQH �� ���� WKURXJK 0D\ ��� ���� ³SUH�KLUH´ DJUHHPHQW ³GRHV QRW
FRQWDLQ DQ LQWHUHVW DUELWUDWLRQ FODXVH�´ +RZHYHU� QR UHFRUG SURRI HYLQFHG
WKDW )UD]LHU ZDV WUDLQHG LQ WKH ODZ� RU ZDV RWKHUZLVH FRPSHWHQW WR UHOLDEO\
FRQFOXGH WKDW QR SURYLVLRQ�V� RI WKH ��������� FROOHFWLYH EDUJDLQLQJ
DJUHHPHQW EHWZHHQ WKH 8QLRQ DQG WKH $VVRFLDWLRQ FRXOG EH FRQVWUXHG WR
LPSRVH DQ ³LQWHUHVW DUELWUDWLRQ´ REOLJDWLRQ� ,Q DQ\ HYHQW� WKH FRQVWUXFWLRQ
RI XQDPELJXRXV FRQWUDFW WHUPV LV VWULFWO\ D MXGLFLDO IXQFWLRQ� WKH RSLQLRQV
RI SHUFLSLHQW RU H[SHUW ZLWQHVVHV UHJDUGLQJ WKH PHDQLQJ�V� RI FRQWUDFWXDO
SURYLVLRQV DUH LUUHOHYDQW DQG KHQFH LQDGPLVVLEOH� 6HH 1RUWK $PHULFDQ
6SHFLDOW\ ,QV� &R� Y� 0\HUV� ��� )��G ����� ���� ��WK &LU� ������

$FFRUGLQJO\� DV DQ DQDO\WLFDO SUHFDXWLRQ� WKLV UHYLHZLQJ FRXUW KDV
DVVXPHG DUJXHQGR WKDW WKH ��������� PDVWHU FROOHFWLYH EDUJDLQLQJ
FRQWUDFW FRQWDLQHG ³H[WHQVLRQ´ DQG ³LQWHUHVW DUELWUDWLRQ´ FODXVHV
VXEVWDQWLDOO\ VLPLODU WR WKRVH VHW IRUWK LQ WKH SUHGHFHVVRU ������� ³SUH�
KLUH´ FRQWUDFW WR ZKLFK $UFKLWHFWXUDO KDG DVVHQWHG�
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3HQVLRQ 7UXVW )XQG Y� *DU\¶V (OHFWULF 6HUYLFH &R�� ��� )��G ���� ���

��WK&LU� ������ +RZHYHU� WKH SODLQWLII HOHFWHG WR IRUJR WKDW FRQWHQWLRQ E\
LQVWHDG LQYLWLQJ $UFKLWHFWXUDO� YLD LWV )HEUXDU\ ��� ���� FHUWLILHG
QRWLILFDWLRQ� WR HQJDJH LQ VHSDUDWH GLUHFW QHJRWLDWLRQV ZLWK WKH 8QLRQ IRU
FRQWUDFW UHQHZDO WHUPV DV DQ LQGHSHQGHQW HPSOR\HU ZKLFK ZDV QR ORQJHU
UHSUHVHQWHG E\ WKH $VVRFLDWLRQ EXW ZKLFK ZDV QRQHWKHOHVV ERXQG E\ WKH
³H[WHQVLRQ´ DQG ³LQWHUHVW DUELWUDWLRQ´ FODXVHV�
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$V SUHYLRXVO\ GHYHORSHG� $UFKLWHFWXUDO¶V H[HFXWLRQ RI LWV ����

/HWWHU RI $VVHQW FRQVWLWXWHG WKH IXQFWLRQDO HTXLYDOHQW RI H[HFXWLRQ RI WKH

������� ³SUH�KLUH´ FRQWUDFW GRFXPHQW� 6HH QRWH � DERYH�

$UWLFOH ;,,� � � RI WKH ������� ³SUH�KLUH´ DJUHHPHQW IXUWKHU

VWLSXODWHG WKDW�

7KH SDUWLHV DJUHH WKDW WKH HPSOR\HU ZLOO KHUHDIWHU EH D PHPEHU

RI WKH PXOWL�(PSOR\HU EDUJDLQLQJ XQLW UHSUHVHQWHG E\ VDLG

$VVRFLDWLRQ XQOHVV WKLV DXWKRUL]DWLRQ LV ZLWKGUDZQ E\ ZULWWHQ

QRWLFH WR WKH $VVRFLDWLRQ DQG WKH 8QLRQ DW OHDVW 2QH +XQGUHG

DQG )LIW\ ����� GD\V SULRU WR WKH WKHQ FXUUHQW H[SLUDWLRQ GDWH RI

WKLV $JUHHPHQW�

7KH GHIHQGDQW KDV HYLGHQFHG WKDW LW QRWLILHG WKH8QLRQ� DW WKH HDUOLHVW�

GXULQJ WKH VSULQJ RI ���� WKDW LW GLG QRW ZLVK WR H[WHQG LWV YROXQWDU\

SDUWLFLSDWLRQ LQ WKH ³SUH�KLUH´ FRQWUDFWXDO DUUDQJHPHQW LQWR WKH ���������

SHULRG� 7KH ������� FRQWUDFW H[SLUHG RQ 0D\ ��� ����� +HQFH�

$UFKLWHFWXUDO GLG QRW JLYH SURSHU QRWLFH WR WKH 8QLRQ DQG WKH $VVRFLDWLRQ

DW OHDVW ��� GD\V �DSSUR[LPDWHO\ ILYH PRQWKV� SULRU WR0D\ ��� ���� RI LWV

ZLWKGUDZDO IURP WKH PXOWL�HPSOR\HU EDUJDLQLQJ XQLW UHSUHVHQWHG E\ WKH

$VVRFLDWLRQ� 7KXV� $UWLFOH ;,,� � � FRXOG EH FRQVWUXHG WR GLUHFWO\ ELQG

$UFKLWHFWXUDO WR WKH ��������� ³SUH�KLUH´ DJUHHPHQW DV DQ HPSOR\HU

UHSUHVHQWHG E\ WKH $VVRFLDWLRQ� 6HH� H�J�� (OHFWULFDO :RUNHUV /RFDO ��

&$�$?����%�()�+��6&$$'$�(�.$��'$�*$�*���C$*����()$��#�����
�%� ���� ������ ������ � � �!� ���� ������ 
��� ���� "#
	##��������$�� �%�������(��$�(��()�(�$%%$�(�+)����.$�6�>$��(�
()$���(������ 2���(��*@-+('$�(�9��&*�E� � A9��*%��$� �**$*B�
�)$�*$%$�*��(�)�+�����'$*�()�(�()$�#&$�$*��6����-+$���-�*���(
�##�5�(���(��.$��-+$��(��+���(���'$'.$&��%�()$��++����(�������*
()$&$%�&$� �(� ?�-�*� )�>$� ��� &$��#&����� &�6)(� (�� (�C$� �
D*$�*���C$*E��$6�(��(����(��()$��2�9���

��?$>$&�� �&�)�($�(-&��F+� %�-�*�(������ #&$'�+$� ()�(� ()$
�++����(����*�*���(�&$#&$+$�(��(�*-&��6�()$�($&'��%�()$��//� 
/8�D#&$ )�&$E��&&��6$'$�(�?�+�'�+����$�>$*����&(���$��

��P��
�%�()$�'�+($&�����$�(�>$�.�&6�����6����(&��(�#&�#�-�*$*����
#�&(�� ()�(� DL.M5�$H$�-(�����%� ()�+��6&$$'$�(� ()$��'#��5$&
�-()�&�K$+�	)$$(��$(������(&��(�&+��%��$�(&����)���(����(��+
�(+�����$�(�>$�.�&6�����6�&$#&$+$�(�(�>$�%�&�����'�(($&+�&$��(��6
(��()�+��6&$$'$�(�E

�
�����+$G-$�(�5�����()$�(5#������$6�(��(��6

������ !!!" ��������������������
�

	������������������������

�!

�
7KH GHIHQGDQW KDV SURWHVWHG WKDW ERWK WKH 1-$%� DQG WKH GLVWULFW

FRXUW� VKRXOG KDYH GHIHUUHG WR WKH 1/5%¶V FRQFOXVLRQ WKDW� EHFDXVH WKH
8QLRQ¶V )HEUXDU\ ��� ���� ³OHWWHU RI UHRSHQLQJ´ KDG LQVWLJDWHG WKH ODSVH
RI WKH ������� FROOHFWLYH EDUJDLQLQJ DJUHHPHQW RQ 0D\ ��� ����� DQG
$UFKLWHFWXUDO HOHFWHG WR GLVFRQWLQXH LWV UHODWLRQVKLS ZLWK WKH 8QLRQ
FRRUGLQDWH ZLWK WKH ������� DJUHHPHQW¶V H[SLUDWLRQ� $UFKLWHFWXUDO ZDV
QRW FRQWUDFWXDOO\ ERXQG WR DFFHSW DQ DUELWUDWRU¶V LPSRVHG VXFFHVVRU ³SUH�
KLUH´ FRQWUDFW� +RZHYHU� WKRVH 1/5% DGYLVRULHV GLG QRW GHSHQG XSRQ
ILQGLQJV RI GLVSXWHG HVVHQWLDO KLVWRULFDO IDFWV IROORZLQJ DQ DGYHUVDU\
DGPLQLVWUDWLYH SURFHHGLQJ� QRU XSRQ FRQVWUXFWLRQ RI IHGHUDO ODERU ODZV�
WKHUHIRUH WKH\ ZHUH HQWLWOHG WR QR GHIHUHQFH IURP DQ\ MXULVW RU DUELWUDWRU�
6HH� H�J�� (OHFWULFDO :RUNHUV /RFDO �� 3HQVLRQ 7UXVW )XQG Y� *DU\¶V

(OHFWULF 6HUYLFH &R�� ��� )��G ���� ������ ��WK&LU� ������1/5% Y�0DLQ

6WUHHW 7HUUDFH &DUH &HQWHU� ��� )��G ���� ��� ��WK &LU� ������

5DWKHU� WKH LQVWDQW 1/5% RSLQLRQ OHWWHUV FRQVWUXHG FRQWUDFWXDO

SURYLVLRQV FRQWDLQHGZLWKLQ WKH ������� FROOHFWLYH EDUJDLQLQJ DJUHHPHQW�

$V VWDWHG DERYH� DEVHQW DQ XQDPELJXRXV FRQWUDU\ WHUP RI WKH ODERU

DJUHHPHQW� WKH FRXUWV DORQH KDYH WKH SRZHU WR FRQVWUXH ODERU FRQWUDFW

ODQJXDJH WR GHWHUPLQH WKH MXULVGLFWLRQ RI DQ DUELWUDWRU WR VHWWOH D ODERU�

PDQDJHPHQW GLVDJUHHPHQW� ,Q WKH FDVH DW EHQFK� WKH FROOHFWLYH EDUJDLQLQJ

DJUHHPHQW DW LVVXH LQYHVWHG LQ WKH 1-$% WKH DXWKRULW\ WR UHVROYH

MXULVGLFWLRQDOO\ SURSHU GLVSXWHV� ZKLFK LQFOXGHG WKH DXWKRULW\ WR FRQVWUXH

DQG DSSO\ WKH VXEVWDQWLYH DUWLFOHV RI WKDW DJUHHPHQW� VXEMHFW RQO\ WR

UHVWULFWHG MXGLFLDO UHYLHZ� DV IXUWKHU GHYHORSHG EHORZ� 6HH �� 8�6�&� �

����G� �³)LQDO DGMXVWPHQW E\ D PHWKRG DJUHHG XSRQ E\ WKH SDUWLHV LV

GHFODUHG WR EH WKH GHVLUDEOH PHWKRG IRU VHWWOHPHQW RI JULHYDQFH GLVSXWHV

DULVLQJ RYHU WKH DSSOLFDWLRQ RU LQWHUSUHWDWLRQ RI DQ H[LVWLQJ FROOHFWLYH�

EDUJDLQLQJ DJUHHPHQW´�� +LQHV Y� $QFKRU 0RWRU )UHLJKW� ,QF�� ��� 8�6�

���� ��� ������� /RFDO ��� ,QW¶O %KG� RI (OHF� :RUNHUV Y� 6RXWKHDVWHUQ

0LFK� &KDS�� 1DW¶O (OHF� &RQWUDFWRUV $VVRF�� ,QF�� �� )��G ����� ����
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$V GHYHORSHG KHUHLQ� WKHPHDQLQJ RI HDFK RSHUDWLYH SURYLVLRQ RI WKH

FROOHFWLYH EDUJDLQLQJ DJUHHPHQW UHODWHG WR WKH 1-$%¶V MXULVGLFWLRQ RYHU
WKH LQVWDQW FRQWHVW� DQG $UFKLWHFWXUDO¶V /HWWHU RI $VVHQW WKHUHWR� ZHUH
XQDPELJXRXV LQ OLJKW RI FRQWUROOLQJ ODZ� DQG WKHUHIRUH ZHUH VXEMHFW WR
MXGLFLDO FRQVWUXFWLRQ DQG DSSOLFDWLRQ� ³,I WKH ODQJXDJH >XVHG LQ D FRQWUDFW@
LV XQDPELJXRXV� WKH PHDQLQJ RI WKH ODQJXDJH LV D TXHVWLRQ RI ODZ� DQG WKH
LQWHQW RI WKH SDUWLHV PXVW EH GLVFHUQHG IURP WKH ZRUGV XVHG LQ WKH
LQVWUXPHQW�� 7DJJDUW Y� 8QLWHG 6WDWHV� ��� )��G ���� ��� ��WK &LU� ������

�
³7KH >VXPPDU\@ MXGJPHQW VRXJKW VKDOO EH UHQGHUHG IRUWKZLWK LI WKH

SOHDGLQJV� GHSRVLWLRQV� DQVZHUV WR LQWHUURJDWRULHV� DQG DGPLVVLRQV RQ ILOH�
WRJHWKHU ZLWK WKH DIILGDYLWV� LI DQ\� VKRZ WKDW WKHUH LV QR JHQXLQH LVVXH DV
WR DQ\ PDWHULDO IDFW DQG WKDW WKH PRYLQJ SDUW\ LV HQWLWOHG WR D MXGJPHQW DV
D PDWWHU RI ODZ�´ )HG� 5� &LY� 3� ���F� �EUDFNHWV DGGHG�� $OO OHJDO
FRQFOXVLRQV E\ ORZHU FRXUWV DUH VFUXWLQL]HG GHQRYR� *ULGHU Y� $EUDPVRQ�
��� )��G ���� ��� Q�� ��WK &LU��� FHUW� GHQLHG� ��� 8�6� ���� �������
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$UFKLWHFWXUDO KDV HQGHDYRUHG WR GLVWLQJXLVK EHWZHHQ QRQ�PHPEHUV

RI WKH $VVRFLDWLRQ ZKLFK KDG GLUHFWO\ H[HFXWHG WKH PDVWHU ODERU

DJUHHPHQW DV LQGHSHQGHQW VLJQDWRU\ HPSOR\HUV� YHUVXV QRQ�PHPEHUV RI

WKH $VVRFLDWLRQ� VXFK DV $UFKLWHFWXUDO� ZKLFK KDG YROXQWDULO\ MRLQHG WKH

FROOHFWLYH EDUJDLQLQJ DJUHHPHQW E\ H[HFXWLQJ D VHSDUDWH /HWWHU RI $VVHQW�

$UFKLWHFWXUDO KDV FRQFHGHG WKDW� LI LW KDG GLUHFWO\ H[HFXWHG WKH FROOHFWLYH

EDUJDLQLQJ DJUHHPHQW DV DQ LQGHSHQGHQW VLJQDWRU\ HPSOR\HU� LW ZRXOG EH

ERXQG E\ DOO SURYLVLRQV RI WKH ������� FROOHFWLYH EDUJDLQLQJ DJUHHPHQW�

LQFOXGLQJ LWV ³H[WHQVLRQ FODXVH´ DQG ³LQWHUHVW DUELWUDWLRQ FODXVH�´

+RZHYHU� E\ LQVWHDG H[HFXWLQJ WKH ���� /HWWHU RI $VVHQW� WKH GHIHQGDQW

DOOHJHGO\ DJUHHG RQO\ WR EH ERXQG� XQWLO 0D\ ��� ����� E\ WKH ODERU

FRQWUDFW¶V VXEVWDQWLYH ODERU�PDQDJHPHQW UHODWLRQV SURYLVLRQV� WKHUHIRUH�

WKH ³H[WHQVLRQ FODXVH´ DQG WKH ³LQWHUHVW DUELWUDWLRQ FODXVH´ DVVHUWHGO\

FDQQRW DSSO\ WR $UFKLWHFWXUDO� EHFDXVH� E\ WKHLU WHUPV� WKRVH SURYLVLRQV

ZRXOG LPSRVH REOLJDWLRQV XSRQ$UFKLWHFWXUDOZKLFKZRXOG H[WHQGEH\RQG

0D\ ��� �����

7KDW DUJXPHQW LV IDFLDOO\ PLVFRQFHLYHG� JLYHQ WKH XQDPELJXRXV

ODQJXDJH RI WKH /HWWHU RI $VVHQW� ZKLFK VWDWHG� ³,W LV IXUWKHU DJUHHG WKDW

WKH VLJQLQJ RI WKLV OHWWHU RI DVVHQW VKDOO EH DV ELQGLQJ RQ WKH XQGHUVLJQHG

ILUP DV WKRXJK LW KDG VLJQHG WKH DERYH UHIHUUHG DJUHHPHQW DQG DQ\
DPHQGPHQWV WKHUHWR�´ �EROGIDFH DGGHG�� 7KH ³DERYH UHIHUHQFHG
DJUHHPHQW´ ZDV WKH ������� ³SUH�KLUH´ LQVWUXPHQW� +HQFH� LI� DV

$UFKLWHFWXUDO KDV VWLSXODWHG� WKH ³H[WHQVLRQ FODXVH´ DQG WKH ³LQWHUHVW

DUELWUDWLRQ FODXVH´ DSSO\ WR VLJQDWRULHV RI WKH ������� FROOHFWLYH

EDUJDLQLQJ LQVWUXPHQW� WKHQ WKH\ DOVR DSSO\ ZLWK HTXDO IRUFH WR

$UFKLWHFWXUDO� E\ YLUWXH RI LWV DFFHVVLRQ WR WKDW FRQWUDFW YLD LWV ���� /HWWHU

RI $VVHQW�
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